UNI TED STATES
ENVI RONMENTAL PROTECTI ON AGENCY

_._;_;‘“ Y 5'1..% BEFORE THE ADM NI STRATOR

IN THE MATTER OF

COAST WOOD PRESERVI NG, | NC. , Docket No. EPCRA-9-2000-0001

)
)
)
)
)
)

RESPONDENT

ORDER DENYI NG COMPLAI NANT” S MOTI ON TO FORWARD ORDER TO
ENVI RONVENTAL APPEALS BOARD

Backgr ound

On June 28, 2001, the undersigned Adm nistrative Law Judge
(“ALJ") issued Orders denying the Environmental Protection
Agency’'s (“Conplainant” or “EPA”) Mtion for Accelerated
Deci sion and Coast Wod Preserving, Inc.’s (“Respondent” or
“CWP") Cross-Mtion for Accel erated Decision.¥ The EPA's Modtion
for Accel erated Decision sought summary judgnment agai nst CWP as
to CWP’s liability as charged under Title Ill of the Superfund
Amendnent s and Reaut horization Act, 42 U.S.C. § 11001 et. seq.,
al so known as t he Enmergency Pl anning and Community Ri ght-to-Know
Act (“EPCRA”). On July 10, 2001, Conplainant filed a Mdtion to
Forward Order to Environnental Appeals Board (“Mtion for
I nterl ocutory Review'). Respondent opposes the Mdtion for
Interl ocutory Review in a nmenorandum dated July 30, 2001.
Respondent’s Menorandumin Opposition to EPA's Mdtion to Forward
Order to Environnmental Appeals Board (“Menp in QOpposition to
EPA' s Modtion”).

Upon consideration of the record and the applicable [|egal
standards, | find that the Order on EPA"s Motion for Accel erated
Deci si on does not meet the requisite regulatory standards for
recommendi ng an order for interlocutory review Ther ef or e,

Y A hearing in this matter is schedul ed for Septenber 5, 2001
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Conpl ai nant’s Motion to Forward Order to Environnental Appeals
Board i s DENI ED

1. Argunent s

The general basis of Conplainant’s Mtion for Accel erated
Decision is that CWs Answer to the EPA's Conplaint is so
clearly deficient under Section 22.15(b) of the Consoli dated
Rul es of Practice Governing the Adm nistrative Assessnment of
Civil Penalties and the Revocation/ Term nation or Suspension of
Permts (“Rules of Practice”), 40 C.F.R 8§ 22.15(b), that under
Section 22.15(d) of the Rules of Practice, 40 C.F. R § 22.15(d),
the material factual allegations contained in the Conplaint
shoul d be deemed adm tted.? Because the material allegations of
t he Conpl aint shoul d be considered adm tted, Conpl ai nant argues
that there is no genuine issue of material fact as to
Respondent’s liability. Conpl ai nant therefore maintains that
under Section 22.20(a) of the Rules of Practice, 40 CF.R 8§
22.20(a), accelerated decision in the EPA's favor i's
appropriate. ¥

2/ Rule 22.15 provides in pertinent part:

(b) Contents of the answer. The answer shall clearly and directly
adm t, deny or explain each of the factual allegations contained in
the conplaint with regard to which the respondent has any know edge.
Wher e respondent has no know edge of a particular factual allegation
and so states, the allegation is deemed denied. The answer shal
al so state: The circunstances or argunents which are alleged to
constitute the grounds of any defense; the facts which respondent
di sputes; the basis for opposing any proposed relief; and whether a
hearing is requested.

(d) Failure to admt, deny, or explain. Failure of respondent to
adm t, deny, or explain any material factual allegation contained in
the conpl aint constitutes an adm ssion of the allegation

40 C.F.R 8§ 22.15(b), (d).

3 Rule 22.20(a) provides:

The Presiding Oficer nmay at any tinme render an

accel erated decision in favor of a party as to any or

all parts of the proceeding, w thout further hearing or

upon such Ilimted additional evi dence, such as

affidavits, as he may require, if no genuine issue of
(continued...)
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Conmplainant filed this Mtion for Interlocutory Review
arguing that the presiding ALJ, in rendering the decision
denying the EPA's Motion for Accelerated Decision, utilized
| egal standards that are contrary to both the Rules of Practice
and precedent from the Environnental Appeals Board (“EAB”).
Specifically, Conplainant argues that the ALJ failed to follow
t he appropriate | egal standards, whi ch Conpl ai nant characteri zes
as requiring “a specific as opposed to a general denial” in an
Answer and that to “place ‘at issue’ facts in the Conplaint,
Respondent must pl ead materi al facts which contradict
Conpl ainant’s al l egations.” Motion for Interlocutory Review at
2 (citing Motion for Accel erated Decision at 10). Conpl ai nant
argues that the presiding ALJ “conpletely overlook[ed] the
established requirenents for an answer” and is “silent as to the
issue of material fact raised by the ‘conplaint and answer.’”
Motion for Interlocutory Review at 3 and 4-5.

In response, Respondent argues that the EPA's Mdtion for
I nterl ocutory Revi ew, which Respondent defensibly characterizes
as bordering on frivolous, fails to establish the inportant
gquestion of law or policy conponent of 40 C.F.R 8§ 22.29(b).
See Meno in Opposition to EPA's Motion at 2-3. In other words,
the argunent is that Conplainant failed to establish that the
Order denying EPA's Modtion for Accel erated Decision presents
such an inportant question of law or policy as to necessitate

the “exceptional remedy” of interlocutory review ld. at 3.
Respondent further argues that an imedi ate appeal to the EAB
will not materially advance the ultimte term nation of the
proceedi ng and that review after the final order is issued wll
not be inadequate or ineffective. |Id. at 4.

I11. Discussion

s (...continued)

mat eri al fact exists and a party is entitled to judgnent
as a matter of law. The Presiding Oficer, upon notion
of the respondent, nmay at any time disniss a proceeding
wi t hout further hearing or upon such limted additional
evi dence as he requires, on the basis of failure to
establish a prima facie case or ot her grounds whi ch show
no right to relief on the part of the conpl ai nant.

40 C.F.R § 22.20(a).
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The Rul es of Practice provide that the ALJ may recomend an
order or ruling for review by the EAB when (1) the order or
ruling “involves an inportant question of law or policy
concerning which there is substantial grounds for difference of
opinion,” and (2) “[e]ither an imedi ate appeal from the order
or ruling will materially advance the ultimte term nation of
t he proceeding, or review after the final order is issued wll
be i nadequate or ineffective.” 40 CF. R 8§ 22.29(hb).

EPA's Mdtion for Interlocutory Appeal is denied on the
grounds that it fails to establish that the Order denying EPA' s
Motion for Accel erated Decision involves an inportant question
of law or policy concerning which there is substantial grounds
for difference of opinion as required by 40 C.F. R 8§ 22.29(b).
Because the Order does not satisfy the initial regulatory
requi renment for recommending interlocutory review of the Order
to the EAB, | do not reach the second requirenent.

Conpl ai nant, in bothits Mdtion for Accel erated Deci sion and
Motion for Interlocutory Review, references Landfill, Inc., RCRA
Appeal No. 86-8, 3 E.A. D. 461 (EPA CJO Nov. 30, 1990), to argue
that under the Rules of Practice, an Answer to a factual
al l egati on nust be specific, rather than general. Motion for
Accel erated Decision at 10-11; Mtion for Interlocutory Review
at 2. Conpl ai nant then argues that Respondent’s answers to the
all egations in the Conplaint do not nmeet this standard and
therefore, the ALJ failed to conform to established |Iegal
standards in finding Respondent’s Answer sufficient for the
purposes of 40 C.F. R 8 22.15. Mdtion for Interlocutory Review
at 3.

The EPA's argunment is wthout nerit. The denial of
Conpl ai nant’ s Motion for Accel erated Decision was in accordance
with the relevant |egal standards. The Conpl ai nt contai ns

nunbered paragraphs, many of which contain both factual
al l egations and | egal conclusions. Rule 22.15(b)’s requirenment
to admt, deny, or explain does not apply to | egal concl usions.
See 40 C.F.R 8 22.15(b). In accordance with established
precedent, it was found that Respondent was not required to
respond to | egal conclusions, even if such |egal conclusions
i ncorporate factual allegations.

In the Order Denying Conplainant’s Mdtion for Accel erated
Decision, it was determned that CWP's answers in response to
the factual allegations, which were nunbered to correspond to



EPA's nunbered paragraphs in the Conplaint, were adequate
responses to the Conpl aint’s factual allegations for the
pur poses of 40 C.F.R. 8 22.15(b). Responding to each paragraph
of the Conplaint individually is usual practice in specifically
denying avernents for the purposes of Rule 8 of the Federal
Rules of Civil Procedure (“FRCP") as long as it is clear which
al | egati ons are being

negated. See Wight & MIler, Federal Practice and Procedure:
Civil 2d 8 1266. \While the FRCP are not binding in this civil
penalty proceeding, these rules do provide a useful analogy.
See Asbestos Specialists, Inc., TSCA Appeal No. 92-3, 4 E. A D.
819 (EAB, Cct. 6, 1993). Respondent’s Answer nakes sufficiently

clear the issues at dispute in this mtter. Because
Respondent’s Answer was deemed sufficient, Conplainant’s
contention that the Answer is fatally defective under 40 C. F.R
§ 22.15(b) and therefore all material allegations of the

Conpl ai nt shoul d be deened admtted under 40 C.F. R § 22.15(d)
was di sm ssed.

Motions for accelerated decisions are akin to notions for
sunmary judgenent under Rule 56 of the FRCP. See CWM Chem cal
Services, Inc., TSCA Appeal No. 93-1, 6 EA D. 1 (EAB, My 15,

1995). As such, Conplainant, as the noving party, had the
initial burden of proof of showing the absence of a genuine
issue of material fact for hearing. See e.g. Anderson .
Li berty Lobby, Inc., 477 U.S. 242, 256 (1985), Adickes v. S.H
Kress & Co., 398 U S. 144, 157 (1970). As Conpl ai nant’s
argunment that Respondent’s Answer is fatally defective fails,
Conmpl ai nant did not fulfill its initial burden to show there is
no genuine issue of material fact either as to the |[egal
sufficiency of Respondent’s Answer or Respondent’s liability
under EPCRA. Accordingly, under the |egal standard for

accel erated deci sions, the EPA's Motion for Accel erated Deci sion
was found to be without nerit.

| V. O der

The June 28, 2001, Order denying the EPA's Mdtion for
Accel erated Deci si on does not involve an inportant question of
| aw or policy concerning which there is substantial grounds for
di fference of opinion. This matter, therefore, does not warrant
recomendation of interlocutory review by the EAB under 40
C.F.R 8§ 22.29(b). Accordingly, the EPA's Mdition to Forward
Order to the EAB i s DENI ED.



So Order ed.

Barbara A. Gunning
Adm ni strative Law Judge

Dated: July 31, 2001
Washi ngton, DC
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In the Matter of Coast Whod Preserving, Inc., Respondent
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